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Land Transactions and the new Australian Foreign Investment Regime 
Bill Dixon 
From 1 December 2015 a number of major changes were made to Australia’s foreign investment 
regime.  This article examines these changes, their rationale and their implications for practice in the 
context of land transactions. 
Introduction 
A new foreign investment regime became operative in Australia from 1 December 2015.  The 
reforms implemented have been described by the Australian government as representing the most 
significant changes to the regime in over forty years.1  This article examines the operation of the new 
regime as it impacts on dealings with Australian land.  As this article will demonstrate, the legislative 
and regulatory changes are far-reaching including new concepts of significant and notifiable actions, 
changed categories of Australian land, amended threshold values of land for notification purposes, 
the introduction of substantial filing fees as well as enhanced enforcement provisions.   
Strengthened Framework for Foreign Investment Review 
The newly strengthened framework for Australia’s foreign investment review consists of legislation 
and regulations, Australia’s Foreign Investment Policy (‘the Policy’) and Guidance Notes as follows: 
 The Foreign Acquisitions and Takeovers Act 1975 (Cth) (‘Act’)2 deals with certain actions 
involving the foreign acquisition of land interests and the foreign acquisition and foreign 
control of certain business enterprises and mineral rights.  These actions are called 
significant actions, a new concept introduced with the amendments made by the Foreign 
Acquisitions and Takeovers Legislation Amendment Act 2015 (Cth).  In relation to land, an 
action is a significant action if the action is for a foreign person to acquire an interest in 
Australian land and the threshold test is met in relation to the land.3  If a person proposes to 
take, or has taken a significant action, the Treasurer may decide that the Commonwealth 
has no objection to the action, may impose conditions on the action so they are not contrary 
to the national interest, may prohibit the action4 or may require the action to be undone (by 
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1
 https://firb.gov.au/files/2015/09/FIRB_fact_sheet_reform_overview.pdf. 
2
 Incorporating substantial amendments made, from 1 December 2015, by the Foreign Acquisitions 
and Takeovers Legislation Amendment Act 2015 (Cth). 
3
 Foreign Acquisitions and Takeovers Act 1975 (Cth) s 43. 
4
 A topical example is the Treasurer’s prohibition of the sale of S. Kidman and Co Limited to foreign 
buyers as the landholdings represented 2.5% of Australia’s agricultural land including land within the 
Woomera weapons testing range.  It is noteworthy that security concerns associated with the sale or 
lease of significant Australian assets resulted in the Senate, on 25 November 2015, referring an 
inquiry into the foreign investment review framework to the Senate Economics References Committee 
for inquiry and report.  The Terms of Reference for that inquiry concern whether changes are required 
to the framework to ensure that Australia’s national interest is being adequately considered.  At the 
time of writing, the Committee is expected to report by 8 April 2016: 
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Economics/Foreign_Investment_
Review. 
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requiring the disposal of an interest).5  The Act provides for offences and civil penalties for 
failure to comply with an order made prohibiting an action, or requiring an action to be 
undone or for failure to comply with a condition imposed on an action.  Some significant 
actions, called notifiable actions,6 must also be notified to the Treasurer before the actions 
can be taken.7  Offences and civil penalties may apply where a notifiable action is taken 
without notice being given.  Where a notice has been given stating that a significant action is 
proposed to be taken, the action must not be taken before the end of a specified period.8  
The new Foreign Acquisitions and Takeovers Regulation 2015 (Cth)9 defines key terms used 
in the Act, specifies relevant monetary thresholds as well as providing for various 
exemptions.10 
The Foreign Acquisitions and Takeovers Fees Imposition Act 2015 (Cth)11 and the Foreign 
Acquisitions and Takeovers Fees Imposition Regulation 2015 (Cth) impose filing fees in 
relation to applications and orders made, and notices and notifications given under the Act. 
The Register of Foreign Ownership of Agricultural Land Act 2015 (Cth) mandates that foreign 
persons (including foreign government investors) with certain interests in agricultural land 
must register their interests on the Register of Foreign Ownership of Agricultural Land as 
maintained by the Australian Taxation Office.12 
 The Policy (a revised version of which was released on 1 December 2015)13 must be read 
together with the legislation and regulations referred to.14  The Policy contains an outline of 
the approach of the Government to administering the foreign investment regime including 
considerations that the Treasurer will have regard to in applying the national interest test.15 
                                                            
5
 Foreign Acquisitions and Takeovers Act 1975 (Cth) Part 3. 
6
 A further new concept introduced with the amendments made by the Foreign Acquisitions and 
Takeovers Legislation Amendment Act 2015 (Cth). 
7
 As the name suggests, a notifiable action requires compulsory notification whereas a significant 
action does not (although a foreign investor may elect to notify of a significant action with the hope of 
obtaining a no objection notification and the certainty entailed by such a notification).  As explained, a 
significant action is nevertheless subject to regulatory review by the Treasurer. 
8
 Being 40 days, or an additional period up to 90 days from the publication of an interim order. 
9
 The former Foreign Acquisitions and Takeovers Regulation 1989 (Cth) was repealed by the Foreign 
Acquisitions and Takeovers Legislation Amendment Regulations 2015 (Cth). 
10
 For example, an acquisition of an interest in Australian land is not a significant action or a notifiable 
action where the interest is acquired by will or devolution by operation of law (other than as a result of 
an arrangement under Pt 5.1 or 5.3A of the Corporations Act 2001 (Cth)). 
11
 This separate legislation was necessary due to the operation of s 55 of the Constitution (Cth) which 
requires that legislation imposing tax (which includes filing fees) deal only with imposing tax. 
12
 The establishment of this Register is intended to strengthen reporting requirements and provide a 
clear picture of foreign investment in Australia’s agricultural sector: 
https://www.ato.gov.au/General/New-legislation/In-detail/Other-topics/International/Foreign-
Investment-Register/.  A register of all foreign investment in water is intended to be established by 1 
December 2016. 
13
 Available at http://firb.gov.au/resources/policy-documents/. 
14
 This should eliminate some previous confusion where regulation (particularly of foreign government 
investors) could occur solely through the Policy. 
15
 As noted in the Policy, the national interest, and what would be contrary to it, is not defined in the 
Act.  Rather, the Government reviews foreign investment proposals against the national interest on a 
case-by-case basis.  The government will typically consider the following factors: national security, 
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 The Guidance Notes,16 although only that, should also be read in conjunction with the 
legislation and regulations.  The Guidance Notes serve to provide more specific information 
on how the foreign investment regime is likely to apply for different investors and 
acquisitions.  This article will refer to the operation of particular guidance notes as relevant 
to land transactions. 
FIRB 
The Treasurer has the responsibility to make decisions on foreign investment.  In this role, the 
Treasurer receives advice from the Foreign Investment Review Board (‘FIRB’).  The FIRB is a non-
statutory advisory body that examines foreign investment proposals and provides advice on national 
interest implications.  The FIRB has the support of a secretariat located in Treasury and also the 
Australian Taxation Office.  Treasury has responsibility for administration in relation to business, 
agricultural land and commercial land proposals with foreign investment in residential real estate 
now being administered by the Australian Taxation Office.17 
A broader definition of foreign person18 
The definition of ‘foreign person’ has been broadened.  Section 4 of the Act19 provides that a foreign 
person is (in paraphrase): 
 an individual not ordinarily resident in Australia;20 or 
 a corporation or the trustee of a trust in which an individual not ordinarily resident in 
Australia, a foreign corporation or a foreign government holds a substantial interest;21 or 
                                                                                                                                                                                         
competition, other Australian Government policies (including tax), impact on the economy and the 
community and the character of the investor.  The Policy also refers to additional criteria that will be 
considered in relation to applications involving agricultural and residential land and in connection with 
proposals of foreign government investors.  In relation to tax, the Treasurer announced in a media 
release on 22 February 2016 that the government will make paying tax a condition for foreign 
investment.  Attachment A to the media release lists eight standard conditions to be met for an 
application not to be against the national interest.  A further two possible additional conditions may 
need to be met in cases where a significant tax risk is identified.  The full terms of the media release 
are available at http://sjm.ministers.treasury.gov.au/media-release/010-2016/. 
16
 Available at www.firb.gov.au/resources/guidance. 
17
 In relation to the role of the Australian Taxation Office, refer to 
https://www.ato.gov.au/General/New-legislation/In-detail/Other-topics/International/Foreign-
Investment-Register/. 
18
 Section 4 of the Register of Foreign Ownership of Agricultural Land Act 2015 (Cth) provides that 
‘foreign person’ has the same meaning under that legislation as under the Foreign Acquisitions and 
Takeovers Act 1975 (Cth). 
19
 When read in conjunction with s 18 of the Foreign Acquisitions and Takeovers Regulation 2015 
(Cth). 
20
 This includes Australian citizens residing overseas. 
21
 In accordance with the definition of ‘substantial interest’ in s 4 of the Foreign Acquisitions and 
Takeovers Act 1975 (Cth), a substantial interest is held in a corporation if a person holds, alone or 
with one or more associates, an interest of at least 20% in the corporation.  A substantial interest is 
held in a trust if a person holds, alone or with one or more associates, a beneficial interest of at least 
20% of the income or property of the trust.  A substantial interest may be held through interests in 
other corporations or trusts.  Refer to s 19 of the Foreign Acquisitions and Takeovers Act 1975 (Cth) 
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 a corporation or the trustee of a trust in which 2 or more persons, each of whom is an 
individual not ordinarily resident in Australia, a foreign corporation or a foreign government, 
hold an aggregate substantial interest;22 or  
 a foreign government23 or a foreign government investor;24 or 
 a general partner of a limited partnership where, either, an individual not ordinarily resident 
in Australia, a foreign corporation or a foreign government holds an interest of at least 20% 
in the limited partnership, or, 2 or more persons, each of whom is an individual not 
ordinarily resident in Australia, a foreign corporation or a foreign government holds an 
aggregate interest of at least 40% in the limited partnership.25 
Amended Categories of Australian land 
Australian land is now defined in the Act to mean agricultural land, commercial land, residential land 
or a mining or production tenement.26  Each of these types of land is separately defined in the 
following manner: 
 agricultural land means land in Australia that is used, or that could reasonably be used,27 for 
a primary production business.28  However, agricultural land does not include land where the 
only primary production business29 relates to submerged plants and animals.  For example, 
as noted in Guidance Note 17,30 where fish farming is conducted in an estuary or oyster beds 
are located in a bay, the estuary or bay would not be agricultural land; 
                                                                                                                                                                                         
dealing with tracing of substantial interests in corporations or trusts.  For further information in relation 
to tracing, refer to Guidance Note 36 (Tracing of interests) [GN36]. 
22
 In accordance with the definition of ‘aggregate substantial interest’ in s 4 of the Foreign Acquisitions 
and Takeovers Act 1975 (Cth), an aggregate substantial interest is held in a corporation if two or more 
persons hold, an aggregate interest of at least 40% in the corporation.  An aggregate substantial 
interest is held in a trust if two or more persons hold, alone or with one or more associates, in the 
aggregate, beneficial interests in at least 40% of the income or property of the trust. 
23
 As defined in s 4 of the Foreign Acquisitions and Takeovers Act 1975 (Cth).   
24
 As defined in s 17 of the Foreign Acquisitions and Takeovers Regulation 2015 (Cth).  It should be 
noted that the definition is not limited to departments of state and agencies.  The definition includes a 
corporation or the trustee of a trust in which a foreign government or separate government entity, 
alone or together with one or more associates, holds a substantial interest. 
25
 For further discussion, and examples, of who may constitute a foreign person, refer to Guidance 
Note 31 (Who is a ‘foreign person’?) [GN31]. 
26
 The concepts of ‘Australian urban land’ and ‘Australian rural land’, used prior to 1 December 2015, 
are no longer applicable. 
27
 Whether land could reasonably be used for a primary production business depends on the facts 
and circumstances of the land.  For discussion of factors that may provide a reasonable indicator that 
land may reasonably be used for primary production, refer to Guidance Note 17 (Agricultural land 
investments) [GN17]. 
28
 Section 44 of the Foreign Acquisitions and Takeovers Regulation 2015 (Cth) explicitly exempts 
certain kinds of land from being agricultural land. 
29
 The definition of ‘primary production business’ is the same as the definition in s 995-1(1) of the 
Income Tax Assessment Act 1997 (Cth).  The definition includes cultivating or propagating plants, 
maintaining animals for the purpose of selling them or their bodily produce; conducting operations 
relating directly to taking or catching fish and certain other marine animals; planting or tending trees in 
a plantation or forest that are intended to be felled or felling trees in a plantation or forest. 
30
 Agricultural land investments [GN17]. 
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 residential land means land in Australia if there is at least one dwelling on the land or the 
number of dwellings that could reasonably be built on the land is less than 10 but does not 
include land used wholly and exclusively for a primary production business or on which the 
only dwellings are commercial residential premises;31 
 a mining or production tenement means a right under a law of the Commonwealth, a State 
or a Territory to recover minerals, oil or gas in Australia, other than a right to recover 
minerals, oil or gas for the purposes of prospecting or exploring for minerals, oil or gas;32 
 commercial land generally includes all land that does fall within the three (3) preceding 
types of land.  As will be shown subsequently in this article, different rules apply depending 
on whether the commercial land is vacant, whether the land is sensitive commercial land 
that is not vacant as well as the value of the proposed acquisition.33 
An interest in Australian land 
Section 12 of the Act provides the meaning of an interest in Australian land.  The definition is a 
broad one that captures a legal or equitable interest in Australian land such as an interest under a 
lease, licence or profit à prendre or an interest in an agreement involving the sharing of profits or 
income from the use of, or dealings in, Australian land provided the term of the agreement in each 
instance (including any extension or renewal) is reasonably likely, at the time the interest is 
acquired, to exceed 5 years.  Further, an interest in Australian land includes an interest in a share in 
an Australian land corporation34 or agricultural land corporation35 or an interest in a unit in an 
Australian land trust36 or agricultural land trust.37  The acquisition of a share in a corporate trustee of 
an Australian land trust or agricultural land trust is also an interest in Australian land.  It should also 
be noted that the Act permits for interests to be traced through multiple entities in order to 
determine who the ultimate acquirer of an interest is.  In this regard, the Treasurer may issue a 
request for information about ownership.38 
                                                            
31
 Commercial residential premises has the same meaning as in the A New Tax System (Goods and 
Services Tax) Act 1999 (Cth) and, as noted in Guidance Note 14 (Commercial land) [GN14], includes 
a hotel, motel, inn, hostel or boarding house; premises used to provide accommodation in connection 
with a school; a marina with berths occupied by ships used as residences and a caravan park or 
camping ground.  Retirement villages and aged care facilities are not commercial residential 
premises. 
32
 Mining or production tenure was not specifically referred to in the previous version of the Act. 
33
 Further information is available in Guidance Note 14 (Commercial land) [GN14]. 
34
 Being a corporation that holds more than 50% of its total assets in Australian land: Foreign 
Acquisitions and Takeovers Regulation 2015 (Cth) s 13(4). 
35
 Being a corporation that holds more than 50% of its total assets in agricultural land: Foreign 
Acquisitions and Takeovers Regulation 2015 (Cth) s 13(2). 
36
 Being a unit trust that holds more than 50% of its total assets in Australian land: Foreign 
Acquisitions and Takeovers Regulation 2015 (Cth) s 13(5). 
37
 Being a unit trust that holds more than 50% of its total assets in agricultural land: Foreign 
Acquisitions and Takeovers Regulation 2015 (Cth) s 13(3). 
38
 Failure to comply with a request for information made by the Treasurer may lead to imprisonment 
for six months, 30 penalty units or both: Foreign Acquisitions and Takeovers Act 1975 (Cth) s 133(5). 
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Notifiable action 
A notifiable action is a proposed action by a foreign person to acquire an interest39 in Australian land 
(as described above) where the threshold test is met.40  The threshold value for land depends on 
who takes the action, the kind of land in relation to which the action is taken and other 
circumstances.41  Some land has no threshold value.  A combined reading of s 52 of the Act and s 52 
of the Foreign Acquisitions and Takeovers Regulation 2015 (Cth) means that the threshold test will 
generally be met in the following circumstances for land proposals:42 
Investor Action Threshold - more than:43 
All investors Residential land $0 
Privately owned 
investors from Free 
Trade Agreement 
(‘FTA’) partner 
countries that have 
the higher threshold 
 
Agricultural land For Chile, New Zealand and United 
States, $1,094 million 
For China, Japan, Korea, $15 
million (cumulative) 
Vacant commercial land $0 
Developed commercial land $1,094 million 
Mining and production tenements For Chile, New Zealand and United 
States, $1,094 million 
Others, $0 
Privately owned 
investors from 
non-FTA 
countries and FTA 
countries that do 
not have the higher 
threshold 
Agricultural land For Singapore and Thailand, where 
land is used wholly and exclusively 
for a primary production business 
$50 million (otherwise the land is 
not agricultural land) 
Others $15 million (cumulative) 
Vacant commercial land $0 
Developed commercial land $252 million 
                                                            
39
 A person is taken to have acquired an interest in Australian land by entering an agreement to 
acquire the interest or acquiring an option to acquire such an interest: Foreign Acquisitions and 
Takeovers Act 1975 (Cth) s 15(1). 
40
 Foreign Acquisitions and Takeovers Act 1975 (Cth) s 47. 
41
 Foreign Acquisitions and Takeovers Regulation 2015 (Cth) s 49. 
42
 It is expressly acknowledged that the table that follows has been reproduced from a table appearing 
as part of Annex 1 to the Policy available at http://firb.gov.au/resources/policy-documents/. 
43
 Monetary thresholds are indexed annually (using the GDP implicit price deflator value) on 1 
January, except for the more than $15 million (cumulative) threshold for agricultural land and the more 
than $50 million threshold for agricultural land for Singapore and Thailand investors, which are not 
indexed. 
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 Low threshold land (sensitive 
land),44 $55 million 
Mining and production tenements $0 
Foreign government 
investors45 
Any interest in land $0 
 
As can be seen from the respective threshold values, transactions involving residential land, 
agricultural land, vacant commercial land and sensitive developed commercial land of are particular 
interest and are likely to be carefully scrutinised under the new regime. 
Residential Real Estate – Exempt Persons/Entities 
In relation to residential real estate, certain persons or entities do not need foreign investment 
approval before buying.  As per the relevant guidance note,46 exempt persons/entities include: 
 an Australian citizen (regardless of whether they are ordinarily resident in Australia); 
 a New Zealand citizen; 
 the holder of an Australian permanent visa; 
 a purchaser buying as joint tenants47 with their Australian citizen spouse, New Zealand 
citizen spouse or Australian permanent resident spouse; 
 an Australian corporation that would not be a foreign person if interests directly held in it by 
Australian citizens living abroad, Australian permanent visa holders or New Zealand citizens 
were disregarded; 
 the trustee of a trust, if at the time of acquisition, the trustee would not be a foreign person 
if interests directly held in it by Australian citizens living abroad, Australian permanent visa 
holders or New Zealand citizens were disregarded; or 
 a charity operating in Australia primarily for the benefit of persons ordinarily resident in 
Australia. 
 
                                                            
44
 Low threshold commercial land (sensitive commercial land) includes mines and critical public 
infrastructure (for example, an airport, port, public transport system or utility).  Further information is 
available in Guidance Note 14 (Commercial land) [GN14]. 
45
 Different rules are applicable for investments by foreign government investors compared with 
privately owned investors.  Refer to Guidance Note 23 (Foreign government investors) [GN23] for 
more detail.  It is commonly accepted that foreign government investors are subject to more stringent 
oversight than non-government foreign investors. 
46
 Guidance Note 4 (Residential real estate – exemptions) [GN4] 
47
 The exemption does not apply where property is purchased as tenants in common. 
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Exemption Certificates 
An exemption certificate is a certificate given by the Treasurer that specifies an interest or an 
interest of a kind that, if acquired by a foreign person, does not give rise to a significant action or a 
notifiable action.48  The certificate may also specify conditions that are required to be complied with 
in order for the acquisition of the interest not to be a significant action or a notifiable action.   
An application for an exemption certificate may be made in a number of circumstances.  In all such 
circumstances, the issue of the certificate will be dependent on the Treasurer being satisfied that it 
is not contrary to the national interest.  The relevant statutory provisions are: 
 Section 57 which makes provision for exemption certificates for new dwellings.49  
Developers wishing to sell residential units ‘off the plan’ to foreign buyers will seek to place 
reliance on this provision.50  As noted in Guidance Note 8,51 developers will be able to apply 
for a new dwelling exemption certificate for a specified development provided the 
development will consist of 50 or more dwellings;52 has development approval and, if 
applicable, that foreign investment approval was sought to buy the land and that any 
conditions are being met.53  The value of a dwelling or dwellings that can be bought by a 
single foreign buyer in a development will be limited to $3 million.  A foreign buyer who 
wishes to buy a dwelling or dwellings above this value will individually need to seek foreign 
investment approval.  As a condition of the new dwelling exemption certificate, a developer 
will be required to market dwellings in Australia as well as overseas.54  Failure to comply 
with this condition will see the developer subject to criminal and civil penalties.55 
 Section 59 which makes provision for exemption certificates for established dwellings to 
issue directly to a foreign person.  An established dwelling is a dwelling (except commercial 
residential premises such as hotels, motels and caravan parks) on residential land that is not 
a new dwelling.56  The issue of a certificate to a foreign person under s 59 would enable the 
foreign person to enter an unconditional contract of sale for an established dwelling (such as 
contracts typically used for auction purposes)57 without being liable for the offence of failure 
                                                            
48
 Foreign Acquisitions and Takeovers Act 1975 (Cth) ss 45 and 49. 
49
 As defined in s 4 of the Foreign Acquisitions and Takeovers Act 1975 (Cth). 
50
 As noted in the Policy, in relation to investments in residential land, the Government’s policy is to 
channel foreign investment into new, rather than established, dwellings.  As noted in Guidance Note 1 
(Residential real estate – overview) [GN1], this policy creates additional jobs in the construction 
industry and helps support economic growth.  This policy can also increase government revenues, in 
the form of stamp duties and other taxes. 
51
 Residential real estate – new dwelling exemption certificate [GN8]. 
52
 Previously, the development needed to consist of 100 or more dwellings. 
53
 The new dwelling exemption certificate is similar to what was previously known as an ‘advanced 
off-the-plan’ certificate. 
54
 Residential real estate – new dwelling exemption certificate [GN8]. 
55
 Foreign Acquisitions and Takeovers Act 1975 (Cth) ss 88(1), 97(2). 
56
 Foreign Acquisitions and Takeovers Act 1975 (Cth) s 4. 
57
 As noted in Guidance Note 9 (Residential real estate – established dwelling exemption certificate) 
[GN9], the issue of this type of exemption certificate allows a foreign person to bid at multiple auctions 
without having to seek individual approval for each property they are interested in. 
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to notify before an acquisition becomes unconditional.58  Exemption certificates under s 59 
will typically issue to new temporary residents.59  A temporary resident is an individual who 
holds a temporary visa that permits them to remain in Australia for a continuous period of 
more than 12 months (regardless of the length of time remaining on the visa) or an 
individual who is residing in Australia, has submitted an application for a permanent visa and 
holds a bridging visa which permits them to stay in Australia until that application has been 
finalised.60  As noted in Guidance Note 9,61 an established dwelling exemption certificate 
provides a foreign person with approval to buy one unspecified dwelling through an auction 
process; purchase one unspecified dwelling only; purchase an established dwelling in the 
state or territory specified and purchase an established dwelling up to the value specified.  
The certificate is generally valid for six months from the date of approval.62 
 Section 58 which makes provision for exemption certificates for foreign persons.  A foreign 
person may apply for a certificate under this section if the foreign person proposes to 
acquire one or more kinds of other interests in Australian land.  The certificate must specify 
the kinds of interests in Australian land to which the certificate relates.  A certificate of this 
type would facilitate the acquisition of different interests such as easements or licences 
which may support access to a commercial enterprise or relevant infrastructure.  A 
certificate will usually specify the maximum value of interests that can be acquired.  While 
certificates of this type were previously for a default period of one year, certificates may 
now be for shorter or longer periods as circumstances dictate.63  As noted in Guidance Note 
21,64 the advantage offered by a s 58 exemption certificate is that foreign persons may make 
multiple acquisitions under a program of land acquisitions without the regulatory burden of 
foreign investment screening that would otherwise apply to each acquisition covered by a 
certificate.  As such, this process is intended for foreign persons with a high volume of 
acquisitions of interests in land.65  An exemption certificate would not usually be granted 
under s 58 where the number of likely acquisitions is low and it would be reasonable for the 
foreign person to notify the acquisitions separately.66 
                                                            
58
 Section 81 of the Act provides that a foreign person who proposes to take a notifiable action must 
give a notice to the Treasurer before taking the action. 
59
 As noted in Guidance Note 1 (Residential real estate – overview) [GN1], non-resident foreign 
persons are generally prohibited from buying established dwellings (including for use as a home, 
holiday home or as an investment property) in Australia.  However, reflecting the fact that foreign 
persons who are temporary residents need a place to live during their time in Australia, temporary 
residents can apply to purchase one established dwelling.  The purchase of an established dwelling in 
these circumstances would normally be conditional on the foreign person selling the property when 
they leave Australia. 
60
 Further information is available in Guidance Note 2 (Residential real estate – temporary residents) 
[GN2]. 
61
 Guidance Note 9 (Residential real estate – established dwelling exemption certificate) [GN9]. 
62
 Guidance Note 9 (Residential real estate – established dwelling exemption certificate) [GN9]. 
63
 Guidance Note 21 (Exemption certificates for a program of acquisitions of interests in kinds of land) 
[GN21]. 
64
 Exemption certificates for a program of acquisitions of interests in kinds of land [GN21]. 
65
 This generally would not include individuals: Guidance Note 21 (Exemption certificates for a 
program of acquisitions of interests in kinds of land) [GN21]. 
66
 Guidance Note 21 (Exemption certificates for a program of acquisitions of interests in kinds of land) 
[GN21]. 
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The regulations may also provide for additional kinds of certificates given by the Treasurer.67 
The Treasurer must make a decision on an application within 30 days or the extended period 
requested in writing to the Treasurer.68  If an application is granted, the exemption certificate must 
be given to the applicant within 10 days of the decision being made.69  Should the Treasurer fail to 
make a decision within the specified period, an exemption certificate (without conditions) is taken to 
have been given by the Treasurer.70 
Application 
In the absence of an exemption certificate or falling within one of the various exemptions provided 
for by the Foreign Acquisitions and Takeovers Regulation 2015 (Cth), a foreign person who proposes 
to take a notifiable action must give a notice to the Treasurer before taking the action.71  Where 
compulsory notice is required to be given, it is common for a contract to be formed on a conditional 
basis with the relevant special condition providing for the contract to be subject to FIRB approval in 
the form of a no objection notification72 stating that the Commonwealth does not object to an 
action.73  In relation to the operation of a special condition of this type, s 15(5) of the Act relevantly 
provides if the provisions of an agreement do not become binding until one or more conditions are 
met, a person only takes the action to acquire or sell the interest, and enters the agreement, when 
the provisions become binding. 
If the Treasurer is given a notice of a notifiable action,74 the foreign person must not take the action 
for a certain period unless the foreign person is given a no objection notification.  Generally, the 
period is 40 days from receiving the notice, or up to 90 days from the publication of an interim 
order.75  The person may be prevented from taking the action by an order under Part 3 of the Act. 
New Fees 
From 1 December 2015, filing fees were made payable for the first time to ensure that foreign 
persons and others who took action regulated by the Act would bear the cost relating to the 
administration of the Act.76  Fees are payable for: 
 applying for an exemption certificate or a variation of an exemption certificate; and 
 giving a notice of a notifiable action; and 
                                                            
67
 Foreign Acquisitions and Takeovers Act 1975 (Cth) s 63. 
68
 Foreign Acquisitions and Takeovers Act 1975 (Cth) s 61(1). 
69
 Foreign Acquisitions and Takeovers Act 1975 (Cth) s 61(2). 
70
 Foreign Acquisitions and Takeovers Act 1975 (Cth) s 61(3). 
71
 Foreign Acquisitions and Takeovers Act 1975 (Cth) s 81(1). 
72
 Where a no objection notification is issued to a person in relation to an action, provided there is no 
contravention of conditions (if any) specified in the notification, the Treasurer is unable to issue a 
prohibition or disposal order in relation to the action.  For further information, refer to Guidance Note 
38 (No objection notifications) [GN38]. 
73
 A no objection notification may be with or without conditions: Foreign Acquisitions and Takeovers 
Act 1975 (Cth) ss 74 and 75. 
74
 Or if a foreign person chooses to give a notice of a significant action despite not being required to 
do so. 
75
 Foreign Acquisitions and Takeovers Act 1975 (Cth) s 82(2). 
76
 The fees will serve to provide further resources for Treasury and the Australian Taxation Office. 
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 giving a notice relating to an action that is not a notifiable action; and 
 applying for a variation of a no objection notification. 
Applications are only assessed (and the statutory time period for assessment only commences) after 
payment of the relevant filing fee.77  The fee varies depending on the value and type of action.  For 
example, the relevant fees for residential land are as follows: 
Action           Fee Payable 
Acquiring an interest in residential land if the price of the acquisition    
is $1 million or less         $5,000 
Acquiring an interest in residential land if the price of the acquisition    
is more than $1 million and less than $2 million      $10,000 
Acquiring an interest in residential land if the price of the acquisition    
is between $2 million and less than $3 million      $20,000 
For each further $1 million increment in value      $10,000 per 
           million 
Applying for an exemption certificate for one established dwelling  The same fee that 
         would apply for acquiring 
         an interest in residential 
         land. 
Applying for a variation to an approval condition78     $5,00079 
In limited circumstances, the Treasurer may waive or remit the whole or a part of a filing fee if 
satisfied that it is not contrary to the national interest to waive or remit the fee.80  All applications 
for waivers or remissions are considered on a case-by-case basis.81 
Enhanced Enforcement Provisions 
A contravention of the Act exposes a foreign person to the possibility of criminal offences,82 civil 
penalties83 as well as the issue (by the Australian Taxation Office)84 of infringement notices85 (in lieu 
                                                            
77
 Foreign Acquisitions and Takeovers Act 1975 (Cth) s 114. 
78
 Section 76(6) of the Foreign Acquisitions and Takeovers Act 1975 (Cth) allows foreign persons to 
apply for a variation to an existing no objection notification (this includes no objection notifications 
imposing and not imposing conditions). 
79
 Further information is available in Guidance Note 29 (Fees - residential land) [GN29]. 
80
 Section 115 of the Foreign Acquisitions and Takeovers Act 1975 (Cth). 
81
 Further information in relation to the limited circumstances where a fee waiver or remission may be 
granted is available in Guidance Note 29 (Fees - residential land) [GN29] and Guidance Note 30 
(Fees – business) [GN30]. 
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of civil penalties)86 for lesser contraventions involving residential land.87  Further, a charge on land is 
created to secure the payment of a civil penalty.88  As noted in s 83 of the Act, circumstances where 
a person may commit an offence or contravene a civil penalty provision include if the person: 
 fails to give a notice to the Treasurer under s 81 before taking a notifiable action; or 
 takes a significant action before the end of the applicable time period in s 82; or 
 contravenes an order made by the Treasurer under Part 3 (such as order prohibiting a 
proposed significant action, an interim order or a disposal order); or 
 contravenes a condition in a no objection notification or an exemption certificate. 
There are additional civil penalties in relation to residential land.  Some of these penalties may be 
calculated by reference to the market value of, or consideration for, the acquisition of the interest in 
the residential land or the capital gain from disposing of the interest.89 
Practice Implications 
By way of implications for practice, where a buyer of land is a foreign person, it remains usual and 
prudent practice to make sure that any inappropriate standard clauses are deleted90 and an 
appropriate special condition is added to the contract to make the contract subject to FIRB approval.  
If this standard practice is not followed, there would appear to be no basis for the buyer refusing to 
settle should approval not be obtained.  Where a contract for the acquisition of land is entered into 
by a foreign person contrary to the requirements of the Act, there is no express provision in the Act 
to the effect that the contract itself is void.  However, in addition to the potential penalties, these 
circumstances raise the further possibility that the acquisition may ultimately be subject to a 
                                                                                                                                                                                         
82
 Criminal penalties have been increased from those imposed under the previous statutory regime.  
For individuals, criminal penalties have increased to 750 penalty units ($135,000) while a body 
corporate that commits an offence now faces a penalty of up to 3,750 penalty units ($675,000). 
83
 Individuals may face fines of up to 250 penalty units ($45,000) and up to 1,250 penalty units 
($225,000) for a body corporate. 
84
 By way of enhanced surveillance, the Australian Taxation Office will use its data-matching systems 
to ensure that the rules are complied with: https://www.ato.gov.au/General/New-legislation/In-
detail/Other-topics/International/Foreign-Investment-Register/. 
85
 Foreign Acquisitions and Takeovers Act 1975 (Cth) s 100. 
86
 Further information is available in Guidance Note 12 (Infringement notices for breaches of 
residential real estate obligations) [GN12]. 
87
 Until 1 December 2015, only criminal penalties and divestment orders applied to contraventions of 
the Foreign Acquisitions and Takeovers Act 1975 (Cth).  Due to the higher burden of proof involved, 
the enforcement of breaches under the previous regime was difficult.  The involvement of the 
Australian Taxation Office is intended to ensure better compliance with the rules in relation to 
residential real estate. 
88
 Foreign Acquisitions and Takeovers Act 1975 (Cth) s 104. 
89
 Further information is available in Guidance Note 11 (Residential real estate – penalties and 
offences for non compliance) [GN11]. 
90
 Such as the contractual warranty contained, for example, in cl 10.2 of the Real Estate Institute of 
Queensland Contract for Houses and Residential Land (11
th
 edition) to the effect that the Treasurer 
has consented to the buyer’s purchase of the land or the Treasurer’s consent is not required to the 
purchase. 
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disposal order.91  Depending on the seller’s level of awareness of the buyer’s status as a foreign 
person or otherwise, a seller should also be mindful that potential criminal and civil liability may 
attach to any third party who knowingly assists another person to contravene the Act.92  As well as 
the seller, as noted in Guidance Note 13,93 a third party includes those persons who might provide 
services to facilitate the transfer such as lawyers, conveyancers, real estate agents and other 
advisors.  The maximum penalties for knowing assistance mirror those for the primary offence and 
primary breach respectively. 
Conclusion 
The changes described in this article, in relation to Australian land transactions, are intended to 
provide strength to Australia’s foreign investment framework.  As mentioned, the changes represent 
the most significant legislative and regulatory amendments in the forty year history of the regime.  
Notwithstanding this, the now more transparent policy position is that Australia remains open to 
foreign land investment94 but this will come at a cost to foreign persons by way of filing fees and, in 
particular, greater scrutiny of transactions involving residential land, agricultural land, vacant 
commercial land and sensitive developed commercial land.  Both foreign persons and their advisors 
will also need to be mindful that enhanced enforcement provisions, in tandem with greater 
surveillance, mean that any infractions of the relevant rules are now far more likely to meet with 
hefty consequences.   
                                                            
91
 Foreign Acquisitions and Takeovers Act 1975 (Cth) s 69. 
92
 Knowingly assisting another person to commit a criminal offence is an offence under s 11.2 of the 
Criminal Code Act 1995 (Cth) and knowingly assisting another person to contravene a civil penalty 
provision is a breach of s 92(1) of the Regulatory Powers (Standard Provisions) Act 2014 (Cth). 
93
 Guidance Note 13 (Third party obligations) [GN13]. 
94
 As noted in the Policy, ‘without foreign investment, production, employment and income would all 
be lower.’ 
